
 

 

LINCOLN’S WAR ON MARYLAND 

 
“Anyone who embarks on a study of Abraham Lincoln…must first come to terms with 

the Lincoln myth.  The effort to penetrate the crust of legend that surrounds Lincoln…is 

both a formidable and intimidating task.  Lincoln…requires special considerations that 

are denied to other figures of his generation.” 

                                                                                           Robert W. Johannsen, 

                                                                                           Lincoln, the South, and Slavery1 

Abraham Lincoln has captured the imagination of many Americans, generally 

ranking as the top choice of the general public, as well as academic historians, as our 

greatest president.  Lincoln receives such high marks for saving the Union and freeing the 

slaves.  His image is carved on Mount Rushmore and the largest monument in the 

nation’s capital, a temple-like structure with a statue of the Illinois politician sitting upon 

a throne, was erected in his honor.  But the reverence given to Lincoln can not be justified 

when his conduct in saving the Union, including a war on Maryland, is closely examined. 

According to Lincoln scholar David Herbert Donald, the “rail splitter” has been 

the subject of more words than any other American.  In fact, A Lincoln Bibliography by 

Jay Monaghan uses 1,079 pages to list all the entries before 1939.  But Professor Donald 

also admits that most of the writings about Lincoln, as well as many of the famous 

stories, are myth.2  Many historians, ever fearful of the label “revisionist,” have steered 

clear of any discussion of Lincoln that might be viewed in a negative light.  H.L. 

Mencken put it best in 1931:  “Lincoln has become one of our national deities and a 

realistic examination of him is thus no longer possible.”3  But for historians to fear a 

1  Robert W. Johannsen, Lincoln, the South, and Slavery (Baton Rouge, 1991), xii. 

 
2  David Herbert Donald, Lincoln Reconsidered (New York, 2001), xii. 

 
3  The Mencken quote is taken from Charles Adams, When in the Course of Human Events:  Arguing the 

Case for Southern Secession (Lanham, Maryland, 2000), 193. 



 

 

healthy discussion of the Lincoln Administration and its abuses of power, without fear of 

criticism, is wrong.  In recent years, however, just such a debate has begun, as Lincoln 

has been in the crosshairs of many scholars who have opened a re-examination of his 

legacy.4 

Lincoln, it must be admitted by an honest mind, was no Thomas Jefferson, even 

though he is often portrayed in the same light.  He is guilty of scores of legal and 

constitutional abuses during the War for Southern Independence.  The border states of 

Kentucky and Missouri were quickly occupied by federal troops to prevent them from 

seceding.  Hundreds of newspapers were shut down simply for disagreeing with the 

government.  Clement Laird Vallandigham, a Copperhead and former Ohio congressman 

who was in the midst of a campaign for governor, was arrested, jailed, and then later 

exiled to the Confederacy in 1863 after making a public speech in his home state 

criticizing the administration’s policies.5        

According to historian Mark E. Neely, Jr., more than 14,000 American citizens 

were arrested and imprisoned without trial due to Lincoln’s suspension of the writ of 

habeas corpus.  One victim of these arrests was Dennis A. Mahoney of Iowa, who was 

 
4  New works include:  Charles Adams, When in the Course of Human Events:  Arguing the Case for 

Southern Secession (Lanham, Maryland, 2000); Thomas J. DiLorenzo, The Real Lincoln:  A New Look at 

Abraham Lincoln, His Agenda, and an Unnecessary War (Roseville, California, 2002) and Lincoln 

Unmasked:  What You’re Not Supposed to Know About Dishonest Abe (New York, 2006); Jeffrey Rogers 

Hummel, Emancipating Slaves, Enslaving Free Men:  A History of the American Civil War (Chicago, 

1996); Jeffrey Manber and Neil Dahlstrom, Lincoln’s Wrath:  Fierce Mobs, Brilliant Scoundrels and a 

President’s Mission to Destroy the Press (Naperville, Illinois, 2005); William Marvel, Mr. Lincoln Goes To 

War (Boston, 2006); and Mark E. Neely, Jr., The Fate of Liberty:  Abraham Lincoln and Civil Liberties 

(New York, 1991), which won the 1992 Pulitzer Prize for American history. 

 
5  For a firsthand account of Clement Laird Vallandigham’s ordeal, see his book, Abolition, the Union, and 

the Civil War, recently re-published by Crown Rights Book Company. 

 



 

 

taken from his home by federal troops for one reason – he was a Democrat who opposed 

the war and wanted peace with the Confederacy.  For that grave offense the government 

labeled him a “disunionist,” a “secessionist,” and sent him off to prison.6  But as 

controversial as these incidents are among historians, they can scarcely compare with 

Lincoln’s war on Maryland. 

            The 1860 presidential election brought Abraham Lincoln to the White House, the 

first elected Republican in the nation’s history.  He won the presidency with slightly less 

than 40 percent of the popular vote and in ten Southern states he failed to receive a single 

popular vote.  Receiving all 180 electoral votes from north of the Mason-Dixon Line, 

Lincoln became the nation’s first purely sectional president.  The cotton region was 

outraged by the election of this “Black Republican,” who threatened the Southern system 

of slave labor and free trade and the South answered this threat by finally making good on 

its long standing promise, if its way of life were at risk, to leave the Union.  The seventy-

three year old compact consisted of 33 states when Lincoln was elected president, but by 

the time he took his oath of office, on March 4, 1861, seven Deep South states had 

seceded, forming the Confederate States of America.7 

Though Lincoln had swept the entire region, the non-slaveholding North had no 

desire to force the Confederate States back into the Union.  Newspaper editorials across 

6  Dennis A. Mahony, Prisoner of State: The Journal of a Victim of the Lincoln Regime, (New York, 1868), 

which has also been re-published by Crown Rights Book Company.  Mahony dedicated his work to 

Secretary of War Edwin M. Stanton, stating, in part:  “I am, sir, one of the many hundreds of victims of the 

despotism of the arbitrary power of which you have become the willing, servile and pensioned tyrant.” 

 
7  David Herbert Donald, Lincoln (New York, 1995), 256; Allan Nevins, Ordeal of the Union, Volume 4:  

The Emergence of Lincoln (New York, 1950), 433. 

 



 

 

the North sided with the South’s right to determine its own future.  Republican 

abolitionist Horace Greeley and his New York Tribune editorialized as early as December 

17, 1860, three days before South Carolina seceded, that according to the principles of 

Mr. Jefferson’s Declaration of Independence, the South had every right to leave the 

Union.  The Tribune was convinced that it would “prevent the shedding of seas of human 

blood.”  Furthermore, if Americans accepted those principles in 1776 then “we do not see 

why it would not justify the secession of Five Millions of Southrons from the Federal 

Union in 1861.”8   

Two months later, on February 5, 1861, one day after Southern delegates 

convened their convention in Montgomery to form a government, the Tribune expressed 

its displeasure at Lincoln’s proposed course of action, which he began to outline in pre-

inaugural speeches throughout the North.  The Tribune opined that Lincoln’s arguments 

were that “of a tyrant” consisting of “force, compulsion, and power.”  George Templeton 

Strong, a conservative New York lawyer, echoed similar sentiments in his diary, 

advocating a course of non-violence and non-coercion:  “If disunion becomes an 

established fact, we have one consolation.  The self-amputated members were diseased 

beyond immediate cure, and their virus will affect our system no longer.”  In other words, 

for conservatives like Strong, the South should be free to go if that was the course of 

action they had decided for themselves.9 

8  New York Tribune, December 17, 1860.  The phrase in the Declaration of Independence referred to in the 

Tribune editorial is as follows:  “Governments are instituted among Men, deriving their just Powers from 

the Consent of the Governed, that whenever any Form of Government becomes destructive to these Ends, it 

is the Right of the People to alter or to abolish it, and to institute new Government.”  

 
9  New York Tribune, February 5, 1861; Allan Nevins and Milton Halsey Thomas, ed., The Diary of George 



 

 

When war began in April with the Confederate attack on Fort Sumter, after 

Lincoln’s provocation,10 Northern attitudes changed dramatically, though no one had 

actually been killed in the bombardment.  The North was now committed to waging war 

to conquer the Confederacy.  Lincoln knew he had Northern popular support and called 

for 75,000 volunteers to put down the “rebellion.”  The president’s actions, however, 

could not stand up to constitutional scrutiny, for the Constitution does not allow the 

president to raise an army without congressional authorization.  In fact, Congress, the 

only body of the federal government with the authority to declare war and raise an army, 

was in recess and Lincoln did not call a special session to deal with the crisis in its 

opening months.  The president’s course led to the secession of four states in the Upper 

South, most importantly the most populous Southern state of Virginia.11 

With Virginia now aligned with the Confederacy, Washington, D.C., lying just 

across the Potomac River, was gripped with fear about a possible Confederate attack.  But 

even more frightening to the Union was the conceivable secession of Maryland, a border 

slave state with close economic ties to the South, particularly Virginia.  Maryland had 

Templeton Strong:  The Civil War, 1860-1865 (New York, 1952), 93-94.  For more on Northern attitudes 

on the Confederacy, see Howard Cecil Perkins two-volume work, Northern Editorials on Secession (New 

York, 1942). 

 
10 Lincoln maneuvered the South into firing the first shot, so as to show them as the aggressor.  He 

essentially gave President Jefferson Davis a choice between accepting humiliation or firing on the fort.  

Even some Northern newspapers at the time, as well as many war historians, knew this to be true.  For more 

on this incident see John Shipley Tilley’s book Lincoln Takes Command (Chapel Hill, 1941) and Thomas J. 

DiLorenzo’s article, “AEI is Still Fighting the ‘Civil War’” at LewRockwell.com. 

 
11  Charles Adams, When in the Course of Human Events:  Arguing the Case for Southern Secession 

(Lanham, Maryland, 2000), 36-38.  By calling for 75,000 volunteers, Adams says Lincoln “crossed the 

Rubicon.”  In reference to the Constitution, Article 1, Section 8 states that “Congress shall have power…To 

raise and support Armies” and also “To provide for calling forth the Militia to execute the Laws of the 

Union, suppressing Insurrections and repel Invasions.”   

 



 

 

supported the South’s candidate in the presidential election, John C. Breckinridge, with 

42,482 votes, or 45.9 percent.  John Bell, a Southerner who ran on the Constitutional 

Union Party ticket, placed a close second with 41,760, or 45.1 percent.  Stephen Douglas, 

the Northern Democrat, gained just 5,966 votes, leaving Lincoln in last place in Maryland 

with only 2,294 ballots.  This conclusively demonstrates that Maryland was heavily 

Democratic and thought of itself as a Southern state.  Should it side with the new 

Southern Republic, the Union’s capital would find itself completely within the 

jurisdiction of the Confederacy.  This prospect concerned Northerners, as George 

Templeton Strong noted in his diary:  “The secession distemper is spreading fast in the 

Border States.  If the Border States go, they take the National capital with them!  We 

cannot let the rebels occupy the national capital without a struggle.”  Lincoln decided to 

act to prevent such a possibility from ever becoming a reality.12 

Secession fever ran wild in Maryland, especially in Baltimore, where secessionists 

were reportedly running Union men out of the state.  Pro-Southern legislators, thought to 

be in the majority, planned to call for a vote on an ordinance of secession, and many 

believed that separation was the likely outcome.  Most city officials and businessmen of 

Baltimore favored secession and an alliance with the Confederacy.  To quell the tide of 

disunion in Maryland, as well as the rest of the South, Lincoln destroyed many protected 

rights embodied in the Constitution and savaged the notion of self-determination of 

peoples, a cherished American principle dating back to colonial days.13 

12  Nevins, Emergence of Lincoln, 313; Nevins and Thomas, eds., Strong Diary, 77 and 89. 

 
13  Allan Nevins, War for the Union, Vol. 1:  The Improvised War (New York, 1971), 80, 83. 

 



 

 

            Self-determination was the concept used to justify American separation from 

Great Britain in 1776, as espoused in the Declaration of Independence.  Lincoln dearly 

loved the Declaration, even more so than the Constitution, and had a profound respect for 

Mr. Jefferson.  In April 1859, he was invited to attend a festival honoring Jefferson’s 

birthday.  Unable to make the journey, Lincoln instead sent a lengthy letter expressing his 

admiration for the man and the moment.  “All honor to Jefferson ― to the man who, in 

the concrete pressure of a struggle for national independence by a single people, had the 

coolness, forecast, and capacity to introduce into a merely revolutionary document, an 

abstract truth, applicable to all men and all times, and so to embalm it there, that to-day, 

and in all coming days, it shall be a rebuke and a stumbling-block to the very harbingers 

of re-appearing tyrany [sic] and oppression.”  It is interesting to note Lincoln’s use of 

language in this letter to denote a difference between what Americans did in 1776 and 

what Southerners were threatening to do should the election of 1860 not go their way.  

His phrase “a struggle for national independence by a single people” bears out his 

thoughts [emphasis mine].14 

            President Jefferson faced a somewhat similar situation upon his inauguration in 

1801.  The New England states were no friend to the Virginian, having cast all Electoral 

Votes for Federalist John Adams after a very nasty campaign in 1800.  There were 

rumblings that some states sought dissolution of the Union and the formation of a 

Northern Confederacy.  Jefferson did not threaten his “dissatisfied countrymen,” as 

Lincoln labeled Southerners in 1861, but respected their rights as free men.  He spoke 

14  Abraham Lincoln to Henry L. Pierce and Others, April 6, 1859, in Roy P. Basler, ed., The Collected 

Works of Abraham Lincoln, Vol. III.  (New Brunswick, New Jersey, 1953), 376.   

 



 

 

directly to them in his inaugural address.  “If there be any among us who would wish to 

dissolve this Union or to change its republican form, let them stand undisturbed as 

monuments of the safety with which error of opinion may be tolerated where reason is 

left free to combat it.”  It’s hard to imagine Jefferson responding to Massachusetts the 

way Lincoln would eventually respond to Maryland.15 

With the situation in Maryland seemingly getting out of hand, Lincoln, it must be 

noted, first pursued a policy of conciliation, rather than exasperate the problem with force 

that would most likely push the state out of the Union.  He wanted Maryland to remain in 

the Union.  This more passive policy continued despite the events of April 19, 1861.  On 

that day, the Sixth Massachusetts Infantry Regiment passed through the city of Baltimore, 

the major rail hub in the east, in route to Washington.  An angry mob blocked passage of 

the unit as it attempted to change trains and violence soon broke out.  With civilians 

raining stones and other objects onto the troops, someone fired a shot, leading to a 

barrage of musket fire.  After order was restored four soldiers and a large number of 

citizens lay dead.  “It’s a notable coincidence,” wrote Strong, “that the first blood of this 

great struggle is drawn by Massachusetts men on the anniversary of Lexington.”16 

            Incidentally, the mayor of Baltimore, George W. Brown, wrote to Lincoln the day 

before to warn the president that violence might erupt if more Northern troops passed 

15  Thomas Jefferson, First Inaugural Address, March 4, 1801 in Merrill D. Peterson, ed., Thomas Jefferson:  

Writings (New York, 1984), 493. 

 
16  War of the Rebellion:  Official Records of the Union and Confederate Armies (hereafter cited as OR), 

Series 1, Volume 45, p. 7-9; Nevins, War for the Union, 80-81; Nevins and Thomas, eds., Strong Diary, 

126.  Strong is referring to the fact that no deaths or injuries occurred during the bombardment of Fort 

Sumter, so this incident marked the beginning of bloodshed. 

 



 

 

through the city, as units had done previously for several days.  “The people [of 

Baltimore] are exasperated to the highest degree by the passage of troops, and the citizens 

are universally decided in the opinion that no more should be ordered to come,” he wrote.  

Although he ensured Lincoln that city authorities had done all in their power “to protect 

both strangers and citizens” in order to avoid “a collision,” he cautioned the president that 

“it is not possible for more soldiers to pass through Baltimore unless they fight their way 

at every step.”17   

            After the riot had been calmed on the 19th, both Mayor Brown and Maryland 

Governor Thomas H. Hicks telegraphed Lincoln of the incident and begged the president 

to “send no troops here” and “we will endeavor to prevent all bloodshed” by calling out 

the state militia to “preserve the peace.”  Lincoln replied the following day, expressing his 

“sincere thanks for your efforts to keep the peace in the trying situation in which you are 

placed.”  Informing them that although “troops must be brought [to Washington],” he 

would “make no point of bringing them through Baltimore.”  The president even told 

both Maryland officials that he had admonished general-in-chief of the Union Army 

Winfield Scott that he should “[M]arch them around Baltimore, and not through it.”  

Though Lincoln appeared to desire the continuation of a policy of conciliation, he would 

soon begin to change his approach.18 

Governor Hicks and Mayor Brown, however, were not helping matters much.  

17  George W. Brown to Abraham Lincoln, April 18, 1861, Abraham Lincoln Papers, Library of Congress 

(hereafter cited as LOC). 

 
18  George W. Brown and Thomas H. Hicks to Abraham Lincoln, April 19, 1861, Abraham Lincoln Papers, 

LOC; Abraham Lincoln to Thomas H. Hicks and George W. Brown, April 20, 1861, in Basler, ed, Works, 

Vol. IV, 340.  Italics are in the original. 

 



 

 

Although they assured President Lincoln that they would do all in their power to 

“preserve the peace,” in actuality Hicks and Brown, obvious secessionists, set out to whip 

up public hostility to both the federal government and the Union, action that could very 

well be interpreted as treason and insurrection while Maryland remained in the Union.  

After the riot on April 19, Hicks and Brown both addressed a public meeting held later 

that afternoon in Monument Square.  Instead of trying to calm the situation, Hicks told 

the large crowd that he would rather see his right arm torn off than strike a sister state in 

an invasion of the South he knew Lincoln would soon order, which would include troops 

that Maryland would be forced to supply.  Both men urged the crowd to fight the current 

“invasion” of Maryland.  That night, with Governor Hicks’ blessing, rail bridges leading 

into Baltimore were burned and telegraph wires destroyed, thereby cutting off much of 

Washington with the North.  He later explained this action by stating that he had done so 

only to prevent Northern troops from coming into Baltimore bent on revenge for the 

deaths of soldiers in the riots.  A few days later Governor Hicks called a special session 

of the Maryland State Legislature, a body thought to be controlled by secessionists.19 

As the situation in Baltimore debilitated, British ambassador to the United States, 

Lord Richard Lyons, kept up with events and informed his boss in London, Foreign 

Minister Lord John Russell, of the situation.  “I have just seen the Consul and Vice 

Consul from Baltimore who have come over to report to me the state of affairs there.”  

They described the “excitement” as “Anti-Union and Anti-North.”  The town, they 

19  Nevins, War for the Union, vol. 1, 82; William H. Rehnquist, All the Laws But One:  Civil Liberties in 

Wartime (New York, 1998), 21. 

 



 

 

informed Lyons, “seems to be entirely in the hands of the mob.”20 

Lincoln sought advice on the deteriorating situation from his attorney general, 

Edward Bates, asking him to study the possibility of declaring martial law in Maryland.  

Bates wrote the president, in two memorandums, presenting his opinion on what could be 

done legally, as he laid out the case against Maryland and the actions the state had taken 

so far.  “The People of Maryland and Virginia are in a ferment, a furore [sic], regardless 

of law and common sense.  In Maryland there is not even a pretense of state authority, for 

their overt acts of treason.”  Both Maryland and Virginia, he continued, “are in open arms 

against us, and by violence and terror they have silenced every friend of the 

Government.”  The administration had shown restraint but, according to Bates, those in 

Virginia and Maryland had taken advantage of it, because “we hurt nobody; we frighten 

nobody; and do our utmost to offend nobody.  They cut off our mails; we furnish theirs 

gratis.  They block our communications, We are careful to preserve theirs – They assail 

and obstruct our troops in their lawful and honest march to the defense of this Capitol 

while we as yet have done nothing to resist or retort the outrage.”  In regards to Maryland, 

Bates recommended to the president to “maintain command of the Chesapeake Bay” 

which “locks up Virginia and Maryland…,” as well as shutting off the mail, and stopping 

all trade.  Bates sought to enforce the laws, “with no object but to reinstate the Authority 

of the Government, and restore the integrity of the nation.”21 

20  Lord Richard Lyons to Lord John Russell, April 23, 1861, in John Russell Papers, Public Record Office 

(hereafter PRO), London, England. 

 
21  Howard K. Beale, ed., The Diary of Edward Bates, 1859-1866 (Washington, 1933), 182-187.  Both of 

Bates’ memorandums can be found here. 

 



 

 

Upon learning that the Maryland Legislature had been called into session, Lincoln, 

desiring to implement some of Bates’ recommendations, wrote to General Scott about the 

situation.  Lincoln believed it very likely that the assembly would “take action to arm the 

people of that State against the United States” but did not think it “justifiable” to “arrest, 

or disperse the members of that body.”  But Lincoln ordered Scott to await the action of 

the legislature, and if their action should “be to arm their people against the United 

States,” then Scott should “adopt the most prompt, and efficient means to counteract, 

even, if necessary, to the bombardment of their cities – and in the extreme necessity, the 

suspension of the writ of habeas corpus.”  Lincoln’s spine was stiffening but now it was 

private citizens who would be targeted with bombardment and arbitrary arrest.22 

The Northern people, however, had already lost patience and wanted immediate 

action against those deemed to be traitors in Baltimore.  Lincoln and his administration 

received many letters from supporters suggesting even tougher action against Maryland.  

Senator Lyman Trumball, of Lincoln’s home state of Illinois, wrote him that troops from 

New York, Massachusetts, Rhode Island, and Pennsylvania should be used at once “to 

take possession of Baltimore.”  Orville H. Browning wrote to the president that the “fall 

of Washington would be most disastrous.  Communication ought to, and must be kept 

open to Washington.  Baltimore must not stand in the way.  It should be seized and 

garrisoned, or, if necessary to the success of our glorious cause, laid in ruin.”23   

22  Abraham Lincoln to Winfield Scott, April 25, 1861, Lincoln Papers, LOC.  Neither of Bates’ 

memorandums said anything about suspending the writ of habeas corpus.  Lincoln was acting on his own 

accord.  During the summer of 1861, Lincoln asked Bates to write a memo on the suspension of the writ, 

which would be presented to Congress in July when Lincoln called it into special session. 

 
23  Lyman Trumbull to Abraham Lincoln, April 21, 1861 and Orville H. Browning to Abraham Lincoln, 



 

 

Secretary of War Simon Cameron received a letter from Andrew H. Reeder 

assuring him that the “administration will be sustained in every thing except half way 

measures.  If Baltimore was laid in ashes the North would rejoice over it and laud the 

Spirit that dictated the act.”  George Templeton Strong believed that Maryland officials 

“want to rebel and to have Jefferson Davis to rule over them, but are terrified by the great 

unanimous rising of the North, and by the certainty that Baltimore will be razed if 

necessary.”24 

Lincoln now had a decision to make:  he could either follow the example of 

Jefferson by allowing Maryland to decide for itself where its loyalties lay or he could 

suppress the right of self-determination and take control of the state at bayonet point.  Yet 

Maryland also had a choice to make:  Secession or Loyalty.  To continue hostile action 

against the United States government with remaining in the Union could be construed as 

insurrection and treason.  But Lincoln would soon implement harsher measures to quell 

the “rebellion” in Maryland and determine that no choice would be tendered. 

Over the course of the next several days, committees of concerned citizens from 

Baltimore either wrote to Lincoln or visited him in Washington, for the purpose of 

seeking peace.  Like Hicks and Brown, these committees desired that no more Union 

troops pass through Baltimore.  Some, including Governor Hicks himself, wanted British 

Ambassador Lord Lyons to mediate the dispute between Maryland and Washington.  To 

April 22, 1861, Lincoln Papers, LOC. 

 
24  Andrew H. Reeder to Simon Cameron, April 24, 1861, Lincoln Papers, LOC; Nevins and Thomas, eds., 

Strong Diary, 136. 

 



 

 

these requests, Lincoln grew increasingly agitated.  “You, gentlemen, come here to me 

and ask for peace on any terms, and yet have no word of condemnation for those who are 

making war on us,” he told one committee.  Despite all the violence and bloodshed so far, 

“you would have me break my oath and surrender the Government without a blow.  There 

is no Washington in that – no Jackson in that – no manhood nor honor in that.  I have no 

desire to invade the South; but I must have troops to defend this Capital.”  Those troops, 

he continued, must “come over [Maryland] territory.  Our men are not moles, and can’t 

dig under the earth; they are not birds, and can’t fly through the air.”  He promised, as he 

had before, that he would march troops around Baltimore, but to prevent a collision, 

Marylanders should “[K]eep your rowdies in Baltimore, and there will be no bloodshed.”  

Yet no one really believed that Lincoln did not desire to invade the South.  His call for 

75,000 volunteers was for that very purpose, which caused four Southern states to join the 

Confederacy.25 

With insurrectionary behavior getting worse in Maryland, Lincoln decided to 

forgo his supposed dedication to the Declaration and get tough.  On April 27, he wrote to 

General Scott outlining orders for Maryland and the surrounding area: 

You are engaged in repressing an insurrection against the laws of the 

United States.  If at any point on or in the vicinity of the [any] military 

line, which is now [or which shall be] used between the City of 

Philadelphia and the City of Washington, via Perryville, Annapolis City, 

and Annapolis Junction, you find resistance which renders it necessary to 

suspend the writ of Habeas Corpus for the public safety, you, personally or 

through the officer in command at the point where the resistance occurs, 

are authorized to suspend the writ.26 

25  Abraham Lincoln, Reply to Baltimore Committee, April 22, 1861, in Basler, ed., Collected Works, vol. 

4, 341-342. 

 
26  Abraham Lincoln to Winfield Scott, April 27, 1861, in Basler, ed., Collected Works, vol. 4, 347. 



 

 

 

Whereas before, President Lincoln had been cautious about suspending the writ of habeas 

corpus, now he deemed it necessary to suppress a “rebellion” against the United States.  

His action was questionable and it would soon be up to the highest justice in the land to 

decide the matter. 

            Habeas corpus is a legal safeguard which protects citizens from arrest without 

sufficient cause.  A writ of habeas corpus orders the arresting officer, or the one 

responsible for the accused being held in custody, to produce the corpus (“body”) of the 

accused so that a judge can decide if he has been lawfully arrested and detained.  With the 

suspension of this writ, subjects could be held without cause and without access to the 

court system.  In fact, the accused could be held indefinitely.  This action had never been 

taken by a president in U.S. history.  But his decision created no firestorm until the arrest 

in Maryland in May of John Merryman.27 

            In the early morning hours of May 25, 1861, federal troops entered the home of 

Lieutenant John Merryman in Cockeysville, Maryland, and placed him under arrest for 

participation in the burning of bridges leading to Baltimore on the night of April 19.  

Merryman, a known Confederate sympathizer, political leader, and member of the 

Maryland cavalry, was taken to Fort McHenry, near Baltimore, and held under the 

authority of General George Cadwalader, who commanded that particular military 

district.  From his military prison cell, Merryman petitioned Supreme Court Chief Justice 

 
27  Kermit L. Hall, ed.  The Oxford Companion to the Supreme Court of the United States (New York, 

1992), 357. 

 



 

 

Roger B. Taney, whose circuit included Maryland, for a writ of habeas corpus.  Taney 

issued the writ and set a date for a court hearing.  On the appointed day, May 27, neither 

General Cadwalader nor Merryman appeared in court.  The general sent an aide, Colonel 

Lee, in his stead.  Taney asked Lee of Merryman’s whereabouts, to which the Colonel 

replied that under the authority of the President of the United States the privilege of the 

writ had been suspended.  Taney then ordered a writ of attachment, sending a federal 

marshal to Fort McHenry for the purpose of procuring Merryman and returning with him 

to court the following day.  At noon on the May 28, the marshal informed Taney that he 

had gone to the fort but was turned away.  Merryman would not get his day in court.28 

            In response to the obstructionist tactics of the military, Taney wrote a seething 

opinion, Ex Parte Merryman, and released it on the same day, May 28. He also had a 

copy served on the president himself.  The chief justice rebuked Lincoln, stating that the 

president “has exercised a power which he does not possess under the Constitution.”  The 

Constitution “authorizes the suspension of the privilege of the writ of habeas corpus” but 

that power “is devoted to the legislative department of the United States, and has not the 

slightest reference to the Executive department.”  “I can see no ground whatever,” Taney 

continued, “for supposing that the President, in any emergency, or in any state of things, 

can authorize the suspension….”  He also rebuked the military authority, which he 

believed “has gone far beyond the mere suspension… [but] by force of arms, thrust aside 

the judicial authorities and officers to whom the Constitution has confided the power and 

duty of interpreting and administering the laws, and substituted a military government in 

28  Rehnquist, All The Laws, 26-33; Adams, When in the Course, 46; Hall, ed., Supreme Court, 153. 

 



 

 

its place, to be administered and executed by military officers.”  Because of this abuse of 

power, “the people of the United States are no longer living under a government of laws, 

but every citizen holds life, liberty and property at the will and pleasure of the army 

officer in whose military district he may happen to be found.”29 

            Taney’s opinion agitated Lincoln.  The president was further irritated when the 

Chief Justice sent the written opinion to him by courier, an unheard of practice.  His 

anger was so great that Lincoln wrote out an order to have Taney arrested.  The Chief 

Justice of the United States Supreme Court was now a threat to the Union.  Lincoln gave 

the arrest order to the United States Marshal for the District of Columbia Ward Hill 

Lamon.  Lamon, obviously perplexed over such an assignment, decided not to carry out 

the arrest unless specifically ordered to do so.  Since such orders never came, Lincoln 

must have cooled down about Taney’s rebuke.  Instead he decided to simply ignore the 

chief justice and his ruling.  Lincoln had professed that he was making war on the South 

in order to enforce the laws of the land, one of the president’s main functions.  Now he 

was ignoring a legal ruling from the Chief Justice of the Supreme Court of the United 

States in circuit court.  Without a functioning civilian court system, constitutional 

government now hung by a thread.30 

            For more than a month, President Lincoln continued to operate without any 

29  Taney’s opinion in Ex parte Merryman appeared in the Baltimore American on June 3, 1861.  It is 

located in 17 Federal Case 148.  In 1866, the Supreme Court ruled against this system of military tribunals 

when the civilian courts are operating, in the case of Ex Parte Milligan. 
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legitimate authorization from Congress.  He had waged war and raised an army without 

congressional consent, suspended habeas corpus, blockaded Southern ports, censored 

Northern telegraph offices, and closed down newspapers critical of the government.  

These last two points, however, could not have been implemented even with 

congressional support, as the Bill of Rights does not give the government the right to 

suspend it.  But Lincoln believed that in order to save the Constitution, and with it the 

Union, he had to go around it.  He professed to find powers in the Constitution that had, 

heretofore, gone unnoticed, a concept that has come to be known as the “Secret 

Constitution.”  To explain his conduct, and to get approval for his resent course, Lincoln 

called Congress into special session, set for July 4, 1861.  He prepared a lengthy message, 

detailing his reasoning for each action.  In the address, he spelled out a new concept of 

the Federal Union, one that would give legitimacy for powers he now possessed that were 

of dubious origin.  He redefined “the Constitution” to mean “the Union,” which the 

Founders never intended to be one and the same.  But this reinvention of the concept of 

the Union would allow Lincoln to explain his extra-legal actions, because his conduct 

would “preserve the Union.”31 

            Lincoln’s message was delivered to Congress on July 4, the eighty-fifth 

anniversary of the Declaration of Independence, in which the president altered the nature 

of the Federal Union by attempting to destroy the theory upon which it rested.  Most 

Americans at the time would have agreed that the individual states formed the Union by 

31  Thomas J. DiLorenzo, The Real Lincoln:  A New Look at Abraham Lincoln, His Agenda, and an 

Unnecessary War (Roseville, California, 2002), 158-159.  For more information on the “Secret 

Constitution” concept, see George P. Fletcher’s book Our Secret Constitution:  How Lincoln Redefined 

American Democracy (Oxford University Press, 2001). 

 



 

 

creating the federal government, giving it legitimacy and power by their ratification of the 

Constitution.  The states had voluntarily joined the Union, a concept known as the 

“Compact Theory.”  So, if the states had voluntarily joined, then was it unreasonable to 

believe that they could leave the Union by effectively rescinding their ratification of the 

Constitution?  Even Alexis de Tocqueville, the famous French aristocrat who traveled 

throughout the United States in the early 1830’s, understood what most Americans knew 

to be the truth, that the “Union was formed by the voluntary agreement of the States; and 

these, in uniting together, have not forfeited their Nationality, nor have they been reduced 

to the condition of one and the same people.  If one of the States chose to withdraw its 

name from the contract, it would be difficult to disprove its right of doing so, and the 

Federal Government would have no means of maintaining its claims directly, either by 

force or by right.”32 

            The Compact Theory would not suit Lincoln, however, for if that were the 

foundation upon which the Union existed, then his war on the Confederacy, a sovereign 

nation, was illegal.  Therefore Lincoln, following in the footsteps of other leading 

nationalists, put forth a way for the Union to exist before the states, indeed entering the 

Union “even before they cast off their British colonial dependence.”  States could only 

break away from the Union “against the law and by revolution,” for the “Union is older 

than any of the States and, in fact, it created them as States.”  This “Union” that Lincoln 

spoke of, which supposedly existed before the States, could never have existed, if one 

32  Abraham Lincoln, Special Message to Congress, July 4, 1861, in Marion Mills Miller, ed., Life and 

Works of Abraham Lincoln, vol. 6 (New York, 1907), 3-25; Alexis de Tocqueville, Democracy in America, 
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carefully examines Jefferson’s Declaration, in which the Founder stated, “The history of 

the present King of Great Britain is a history of repeated injuries and usurpations, all 

having in direct object the establishment of an absolute Tyranny over these States 

[emphasis mine].”  Here we see that to Jefferson and the Continental Congress, the 

individual states existed before the Declaration and before any Union was ever 

established.33   

            Lincoln’s reference to “revolution” as a means of separation is also very 

interesting.  It should be noted that while serving in the U.S. House of Representatives in 

1848, Congressman Lincoln asserted on the floor of that esteemed body that revolution 

was “one of the most sacred of rights,” indeed “a right of a people, if they have a 

government they do not like, to rise and shake it off.”  His thinking as president, however, 

did not reflect that view, for how could “rebellion,” if that was what the South was 

engaged in, not also be “revolution?”34 

The main argument that existed between North and South over this issue centered 

on where sovereignty, or supreme power, rested in American society.  This debate 

persisted throughout the antebellum period between the great statesmen of the age.  

Lincoln’s theory was not original but had been put forth earlier by the likes of Joseph 

Story, John Quincy Adams, and Daniel Webster, the latter battling the leading men of the 

33 Abraham Lincoln, Special Message to Congress, July 4, 1861, in Miller, ed.  Life and Works of Lincoln, 

vol. 6, 3-25; Thomas Jefferson, Declaration of Independence, July 4, 1776 in Peterson, ed., Writings, 19.  

Also consider the fact that the 1783 Treaty of Paris, which ended the war, stated the following:  “His 

Brittanic Majesty acknowledges the said United States…to be free sovereign and independent states….” 
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South, John C. Calhoun in particular.  Calhoun put it this way:  “The question is in truth 

between the people & the supreme court.  We contend, that the great conservative 

principle of our system is in the people of the States, as parties to the Constitutional 

compact, and our opponents that it is in the supreme court.  This is the sum total of the 

whole dispute….”35   

Yet the Compact Theory, as supported by Calhoun and others, and despite 

Lincoln’s rejection of it, was, to most Americans at the time, the obvious truth.  James 

Madison, Father of the Constitution, expressed a similar understanding, that the true 

nature and meaning of the Constitution could be found not “in the opinions or intentions 

of the Body which planned & proposed the Constitution, but in the sense attached to it by 

the people in their respective State Conventions where it recd. [received] all the authority 

which it possesses.”  The individual states possessed the power and Lincoln’s argument 

was just plain wrong.36 

But to legitimize actions that any honest man would know to be illegal and 

unconstitutional, and to convince Congress that he had been right, Lincoln used slick 

legal skills to make his argument.  Chiding the South for firing the first shot and 

beginning a rebellion, but neglecting to admit his own hand in it, the president stated that 

“no choice was left but to call out the war power of the government.“  He also 

conveniently forgot to mention that such power resided with Congress alone.  In 

35  John C. Calhoun to Virgil Maxcy, September 1, 1831, in Clyde N. Wilson, ed., The Essential Calhoun:  

Selections from Writings, Speeches, and Letters (New Brunswick, New Jersey, 1992), 299. 
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suspending the writ of habeas corpus, Lincoln explained that the military had to have the 

authority to detain individuals thought “dangerous to the public safety.”  He could not let 

the government be overthrown and “go to pieces” because of one law  But he assured 

Congress that he had not violated any law or provision of the Constitution.37   

Chief Justice Taney stated in his Ex parte Merryman decision, the right to suspend 

the writ had been provided for in Article 1, Section 9, which states:  “The Privilege of the 

Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or 

Invasion the public Safety may require it.”  This provision, as Taney maintained, applied 

to Congress, as Article I of the Constitution deals exclusively with the legislative branch 

of the federal government.  The functions of the executive branch are located in Article II.  

Yet Lincoln did not admit this in his message to Congress, stating that the “Constitution 

itself is silent as to which or who is to exercise the power [to suspend the writ].”  

Therefore, he had not, in fact, broken the law.  For its part, Congress did not bristle with 

jealousy at having the president usurp its authority, but on the contrary, retroactively 

approved all his actions thus far.38 

Yet, despite these arguments against President Lincoln, it must be admitted that he 

believed what he was doing was both right and necessary.  His arguments to justify it 

were very powerful and persuasive.  But he was not without his critics in the North, those 

37 Abraham Lincoln, Special Message to Congress, July 4, 1861, in Miller, ed., Life and Works of Lincoln, 

vol. 6, 3-25.   
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like Clement Vallandigham.  Congressman Erastus Corning of New York, another critic, 

resigned his seat in protest over the administration’s handling of the war, namely the 

arrests of citizens by the military.  Lincoln, in a reply to a letter from Corning, explained 

the reasoning behind his administration’s policies, asking rhetorically, “Must I shoot a 

simple-minded soldier boy who deserts, while I must not touch a hair of a wily agitator 

who induces him to desert?”39  He had a point but not everyone was in agreement with 

that point. 

By mid-summer Maryland had been under military law for months.  The first 

military commander over the Department of Annapolis, which covered the area of the 

state around Baltimore, was General Ben Butler, later to become known as “The Beast.”  

On May 13, Butler occupied Baltimore with troops for the purpose of seizing weapons 

caches and arresting Southern sympathizers.  He seized Federal Hill, which commanded 

the city, and armed it with fifty heavy guns, giving him full control of the city.  Butler and 

his troops captured more than 2,000 muskets and 4,000 pikes, and restored 

communications that had been cut off in the aftermath of the April riot.  But his abrasive 

manner and questionable arrests had only served to worsen the situation.  Lincoln 

transferred Butler to Fortress Monroe in Virginia and placed General Nathaniel Banks in 

command of that department.  Banks, though not a professional soldier, had an easy-

going manner and tolerant attitude.  He had been a career politician, serving as governor 

of Massachusetts and also in Congress, including one term as Speaker of the House.  It 

39  Abraham Lincoln to Erastus Corning and Others, June 12, 1863, in Don E. Fehrenbacher, ed., Abraham 

Lincoln:  Speeches and Writings, 1859-1865, (New York:  Library of America, 1989), 460. 

 



 

 

would be up to Banks to take charge of the situation in Maryland.40 

In June Banks began to move more swiftly in gaining control of Maryland.  The 

military, under orders from the administration, began taking serious action, not just 

against the insurgent elements, but also against both the state and local governments.  

Banks received orders from General Scott to arrest George P. Kane, chief of police in 

Baltimore, and four police commissioners, known Confederate sympathizers who had 

been linked to both the April riot and destruction of the bridges.  However, Banks 

decided to arrest Kane only, conducting the operation in the early morning hours of June 

27 with 1800 troops.  But the police board convened a meeting and ordered the entire 

police force to disband in protest.  A new, pro-Union police force was quickly sworn in, 

under the command of Colonel John Kenly.  Three days later, at 4:00 AM on July 1, 

Banks and a detachment of troops arrested the four police commissioners, even though no 

charges had been filed against them.  Kane and the commissioners were taken to Fort 

McHenry and jailed with other political prisoners.41 

During the summer months, other Marylanders thought to be disloyal to the Union 

were arrested and imprisoned as well, simply for not agreeing with Mr. Lincoln and his 

concept of the Union.  The Baltimore American reported that ex-governor Thomas G. 

Pratt had also been arrested.  The army also had a list of citizens of Baltimore that 

40  Baltimore American, May 15, 1861; Benjamin F. Butler, Butler’s Book:  Autobiography and Personal 

Reminiscences of Major General Benjamin F. Butler (Boston, 1892), 225-241; Confederate Military 
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favored full recognition of the Confederate States of America as an independent nation 

and who also sought cooperation with Virginia if it should join in secession.  General 

George B. McClellan, the new general-in-chief of the Union Army, wrote Secretary of 

War Simon Cameron in September, 1861, informing him that “it would seem necessary 

to arrest at once the parties named.  I have indicated Fort Monroe as their first destination 

in order to get them away from Baltimore as quietly as possible, and would suggest that 

they ultimately be sent North.”42 

Lord Lyons wrote Minister Russell of the latest developments in Maryland and the 

reasons he believed such actions were being carried out: 

The arrests continue and indeed increase very much in number.  The 

mayor of this town [Baltimore], and two ladies well known in society here 

are among the latest victims.  To advocate peace is now interpreted to be 

“giving aid and comfort” to the enemy, and the principle of opposition 

newspapers have been accordingly stopped at the Post Offices, or 

suppressed by the Government or the mob.  I don’t think however that the 

men in power here [Washington] have the nerves, the talent, or the 

standing in the Country, to set up a real reign of terror.  What is more to be 

apprehended is that it may become necessary to their personal safety to 

keep up an excitement which…prevent their being called to account for 

their transgressions of the law and the Constitution.  This may lead them to 

the desperate measure of a foreign war.43 

 

This last point concerns that fact that the British, particularly Lyons, thought the United 

States might start a foreign war, most likely with England, for the express purpose of 

galvanizing nationalistic and patriotic feelings at home, which might serve to unify and 

preserve the Union.  Though it appears to be a constant British worry, as Russell’s papers 

bear out, it was never seriously considered by the Lincoln Administration, with the 

42  Baltimore American, June 1, 1861; OR, Series 2, Vol. 1, 676-678. 
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possible exception of Secretary of State William H. Seward. 

A few days later, Lyons again wrote Russell about the behavior of the federal 

government towards Maryland, the American people in general, and in the government’s 

treatment of the Constitution, a situation he calls “a dangerous state of things.” 

[U]nder all difficulties and discouragements the North has resources 

enough to beat the Confederates in the long run, if it chooses to persevere 

in the contest.  But according to present appearances it will be a work of 

years.  And if the struggle last for years, what will become of the 

Constitution and the liberties of the People.  The progress towards 

despotism or anarchy is already frightfully rapid.  The Executive 

government here, and, I am afraid, Mr. Seward not least, seem to enter 

with gusto upon a system of espionage, persecution and arbitrary arrests.  

As for American citizens, if they submit to these attacks on their liberties, 

it is their own affairs.44 

 

These events greatly disturbed Lyons, who had, as did many British citizens, a profound 

love of liberty and a hatred of both slavery and despotism.  Seward was a particular worry 

for him, who he believed “takes a personal pleasure in spying and arresting.”45 

The Lincoln Administration, however, continued its program of “spying and 

arresting,” as the biggest concern was the Maryland State Legislature, which General 

McClellan warned Secretary Cameron was set to convene on September 14.  General 

Banks, soon after the completion of his mission in Baltimore, received a transfer to the 

Department of the Shenandoah, headquartered in Harpers Ferry, Virginia.  But this 

department covered most the state of Maryland, including the temporary state capital of 

Frederick, where the legislature had been in session.  The legislature was due to met again 

in special session in mid-September, and with all the trouble between the state and the 

44  Lyons to Russell, September 6, 1861, Russell Papers, PRO. 
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federal government, many believed it possible that Maryland would vote to leave the 

Union.46   

Banks had one job – prevent Maryland from seceding, by whatever means 

necessary.  Secretary Cameron sent a note of instruction to General Banks on September 

11, advising him that “passage of any act of secession by the Legislature of Maryland 

must be prevented.  If necessary all or any part of the members must be arrested.”  This is, 

without a doubt, the most extraordinary order ever given to a U.S. military commander.  

Despite all the abuses in the past few months in attempting to thwart Southern self-

determination in general, the Lincoln Administration now sought to detain the 

democratically-elected representatives and overthrow the government of the State of 

Maryland before it had an opportunity to determine its own future course.47 

Banks ordered Lieutenant Colonel Thomas Ruger, and his Third Wisconsin 

Regiment, to Frederick to conduct the operation.  In his letter to Ruger, Banks informed 

him that it was imperative “that any meeting of this Legislature at any place or time shall 

be prevented.  You will hold yourself and your command in readiness to arrest the 

members of both houses… [including] the presiding officers….”  Ruger should “quietly 

examine the premises” so in order to take positions that would prevent any members from 

escaping.  “If no session is to be held,” Banks continued, “you will arrest such members 

as can be found in Frederick.  The process of arrest should be to enter both houses [of the 

legislature] at the same time announcing that they were arrested by orders of the 

46  Hollandsworth, Pretense of Glory, 48. 
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Government.”  Banks also advised Ruger that should he receive any resistance, it was to 

be “forcibly suppressed whatever the consequences.”48 

Ruger moved into Frederick and arrested nine members of the legislature on 

September 18.  Also arrested were several clerks in each chamber.  The new commander 

of the Department of Annapolis, General John A. Dix, rounded up any legislators in 

Baltimore and sent them, along with those arrested by Ruger, to prison.  Dix’s detainees 

included E. G. Kilbourn, president of the Maryland House of Delegates, along with 

eleven other members; two newspaper editors, including Francis Key Howard, grandson 

of Francis Scott Key, the author of the Star Spangled Banner; and also a former member 

of Congress.  Dix also moved against any local officials thought to be disloyal, including 

Baltimore Mayor George Brown.  In total, more than twenty members of the state 

assembly were arrested and imprisoned at Fort Monroe.  These actions frightened other 

legislators to the point that many stayed away from Baltimore and Frederick, effectively 

shutting down the assembly and preventing Maryland from seceding from the Union.  

George Templeton Strong was visiting Baltimore soon after these events took place and 

drove out to Fort McHenry to meet with General Dix.  He found Dix “in a most jolly 

frame of mind over his arrest of seceshers.”49 

To prevent secession from ever taking place in Maryland, Lincoln needed a 

48  Ibid., 681. 
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Unionist state legislature.  Elections were due to be held in November of that year.  

General McClellan ordered Banks to see to it that a favorable election result was 

guaranteed.  To do this Banks was ordered to furlough all Maryland troops so that they 

would have the opportunity to vote.  Most importantly, Banks received instructions to 

protect Unionist voters from intimidation and interference by secessionists.  McClellan 

directed Banks to “send detachments of a sufficient number of men…to protect the Union 

voters.”  He also commanded Banks to “arrest and hold in confinement till after the 

election all disunionists who are known to have returned from Virginia recently and who 

show themselves at the polls.”  To carry out these orders, “you are authorized to suspend 

the habeas corpus.”  Now the administration was rigging elections to suit its own needs.  

And, to no one’s surprise, just as Lincoln wanted, a “killing majority [was] rolled up 

against secession.”50   

Flush with victory, Lincoln, in an amazing letter to a delegation of Baltimore 

citizens, wrote to congratulate the state “upon the declaration which the people of 

Baltimore and Maryland have made in the recent elections, of their recent approbation of 

the Federal Government, and of their enduring loyalty to the Union.  I regard the results 

of these elections as auspicious of returning loyalty throughout all the insurrectionary 

States.” According to Dennis A. Mahony, a victim of the many arbitrary arrests of the 

administration, the overthrow of the Maryland Legislature had more to do with the 

election than to prevent disunion, as no solid evidence existed that an ordinance of 

secession might pass.  But whatever the reason, Maryland, after the election, was totally 

50  OR, Series 2, Vol. 1, 608; Hollandsworth, Pretense of Glory, 48; Dennis A. Mahony, Prisoner of State:  

The Journal of a Victim of the Lincoln Regime (New York, 1868), 106. 

 



 

 

in the hands of the Lincoln Administration and would remain so throughout the war.51 

When learning of Lincoln’s many abuses of power, his famous Gettysburg 

Address, generally referred to by historians as one of the greatest speeches in American 

history, comes immediately to mind.  Lincoln traveled to Gettysburg in November, 1863, 

to dedicate the new cemetery, with fresh graves of thousands who had perished in the 

battle just four months earlier.  The president spoke for just a few moments, attempting to 

define the great struggle in which the nation was currently engaged, with just 272 words.  

Lincoln ended his remarks with his famous declaration that the struggle would ensure 

“that government of the people, by the people, and for the people, shall not perish from 

the earth.”  The State of Maryland might take issue with such a statement. 

 

51  Abraham Lincoln, Reply to Delegation of Baltimore Citizens, November 15, 1861, in Basler, ed., 

Collected Works, vol. 5, 24. 

 

 

 

 

 

 

 

 


